STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
TI MOTHY MYLES,
Petitioner,
Case No. 05-0168

VS.

DEPARTMENT OF FI NANCI AL
SERVI CES,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

This matter was heard pursuant to notice on May 2, 2005, by
St ephen F. Dean, assigned Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings, by video-tel econference
bet ween Tal | ahassee, Florida, and Jacksonville, Florida.

APPEARANCES

For Petitioner: Tinothy M/les, pro se
7379 Petrell Drive
Jacksonville, Florida 32222

For Respondent: Dana M Wehle, Esquire
Depart ment of Financial Services
612 Larson Buil ding
200 East Gaines Street
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUE

The issue to be determned is whether Petitioner has

denonstrated his eligibility for |icensure.



PRELI M NARY STATEMENT

On or about June 13, 2004, Petitioner filed an application
with the Departnent of Financial Services (Departnent) seeking
licensure as a Resident Life Including Variable Annuity and
Heal th I nsurance Agent. By letter dated August 26, 2004, the
Departnent advi sed Petitioner that his application was denied
because of his failure to divulge his crimnal history in his
appl i cation, and because of his failure to neet the waiting
period applicable to the crine in question. Petitioner tinely
requested a hearing regarding that denial, but failed to provide
all of the information called for by the Florida Adm nistrative
Code nodel rules. The Departnent sent Petitioner a letter
requesting clarification, and Petitioner filed a nore detailed
request with the Departnent. The cause was thereafter
transferred to the Division of Adm nistrative Hearings to
conduct an evidentiary proceedi ng.

Petitioner testified on his own behalf. Respondent offered
no witness testinony, and Respondent's Exhibits nunbered 1-6
were admtted into evidence.

After the filing of the transcript, the Departnent filed a
post - hearing subm ssion, which has been considered in the

preparation of this Recommended O der



FI NDI NGS OF FACT

1. Respondent, Departnent of Financial Services
("Departnent"), is the state agency responsi ble for the
|icensure of insurance agents in the State of Florida, pursuant
to Chapter 626, Florida Statutes.

2. On June 13, 2004, Petitioner filed an online
application with Departnent of Financial Services seeking
|icensure as a Resident Life Including Variable Annuity and
Heal th Insurance Agent.

3. The online application formfilled out by Petitioner
for the license at issue in this proceeding included the
foll owi ng question:

[ h] ave you ever been convicted, found
guilty, or pled guilty or nol o contendere
(no contest) to a felony or crine punishable
by inprisonnent of one (1) year or nore
under the laws of any nunicipality, county,
state, territory or country, whether or not
adj udi cation was wi thheld or a judgnent of
convi ction was entered?

4. Petitioner answered this question in the negative.

5. The crimnal history records obtained by the Departnent
during the application process revealed that on February 8,
2000, Petitioner was arrested on one felony count of child
abuse. According to the information filed against Petitioner,

the circunstances that resulted in the arrest occurred on

Novenber 28, 1999. More specifically, Petitioner was accused of



striking his then-girlfriend's, now w fe's, 15-year-old daughter
with a belt on her buttocks for disciplinary purposes, resulting

in bruises. Petitioner pled nolo contendere to one count of

Child Abuse. Adjudication was withheld, and Petitioner was
pl aced on one-year's probation, ordered to conplete 50 hours of
comunity service, and required to enroll in and successfully
conplete both a parenting skills class and an anger control
program

6. On August 26, 2004, the Departnent sent Petitioner a
Notice of Denial of his application. The Departnent's denial is
based both on Petitioner's answer to the crimnal history
guestion contained in the application, and on Petitioner's
failure to neet the waiting period set forth in the Departnent's
rules for the crime in question.

7. Petitioner testified at hearing. The circunstances
|l eading up to his arrest and plea involved the disciplining of
his then-girlfriend' s, now wife's. 15-year-old daughter, whom
Petitioner described as "rebellious.” He and his wife also have
two sons.

8. Petitioner testified at hearing regarding his answer to
the question on his crimnal history. He interpreted the
question to be related to offenses relating to i nsurance and

busi ness matters, and not to include the offense of child abuse.



H's testinony is credible given the provisions of Chapter 626,
Fl orida Statutes.

9. Petitioner retired honorably fromthe U S Navy in
April of 2000 after 20 years of service.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this case
pursuant to Sections 120.57(1) and 120.569, Florida Statutes.

11. As the applicant, Petitioner bears the ultimate burden

of proving entitlenment to a license. Florida Departnent of

Transportation v. J.WC Co., Inc., 396 So. 2d 778 (Fla. 1st DCA

1981). Petitioner nmust show that he neets the rel evant
statutory criteria in order to satisfy this burden.

12. Inits Notice of Denial, the Departnent has all eged
that Petitioner violated various provisions of the Florida
| nsurance Code by failing to disclose his crimnal history in

his application.? Section 626.611, Florida Statutes, states:

The departnent . . . shall deny an

application for . . . the license . . . of
any applicant . . . if it finds that as to
the applicant . . . any one or nore of the

foll ow ng applicabl e grounds exist:

(1) Lack of one or nore of the
gqualifications for the license or
appoi ntnent as specified in this code.



(2) Material msstatenent,

m srepresentation, or fraud in obtaining the
|icense or appointment or in attenpting to
obtain the |icense or appointnent.

* * %

(7) Denonstrated |lack of fitness or
trustworthiness to engage in the business of
i nsur ance.

(14) Having been found guilty of having

pl eaded guilty or nolo contendere to a
felony or a crine punishable by inprisonnent
of 1 year or nore under the |aw of the
United States of Anerica or any state

t hereof or under the |aw of any ot her
country which involves noral turpitude,

wi thout regard to whether a judgnent of
conviction has been entered by the court
having jurisdiction of such cases.

13. Section 626.621, Florida Statutes, provides that the
Departnent may in its discretion deny the |icensure of an
applicant where the denial is not nmandatory under Section
629. 611, supra.

14. Florida Adm nistrative Code Rule 69B- 211.042(2) nakes
it clear that an applicant mnust disclose a crimnal history:

Every applicant shall disclose in witing to
the Departnent the applicant's entire | aw
enforcenent record on every application for
|icensure, as required therein, whether for
initial, additional, or reinstatenent of
licensure. This duty shall apply even

t hough the material was disclosed to the
Departnent on a previous application
submtted by the applicant.



15. The answer to the crimnal history question on
Petitioner's application for licensure was incorrect. Based on
Petitioner's answer to the crimnal history question, the
Depart ment charges and argues that Petitioner made a "[n]ateria
m sstatenment, msrepresentation, or fraud in . . . [his] attenpt
to obtain the |icense or appointnent,” and that by providing
incorrect information Petitioner has denonstrated a "|ack of
fitness or trustworthiness to engage in the business of
i nsurance." See 8§ 626.611(2) and (7), Fla. Stat.

16. In order to overcone this allegation, Petitioner mnust
prove that he did not have know edge that his answer to the
crimnal history question was not true or that his untrue answer

was uni ntentional. Minch v. Departnent of Professional

Regul ation, 592 So. 2d 1136 (Fla. 1st DCA 1992). Petitioner

testified that, based on his reading of the application as a
whol e, the crimnal history question was directed at insurance-
related matters, and that at the tine he answered the question,
he felt that his answer was correct.

17. Petitioner's testinony was credible. The credibility
of such testinony is a question for the trier of fact. See

Wal ker v. Departnent of Business and Professional Regul ation,

705 So. 2d 652, 655 (Fla. 5th DCA 1998) (the trier of fact is
not bound to believe any witness, even a witness who is

uncont radi cted) (Dauksch, J., concurring specially); Hernandez



v. AM SUB( Anerican Hospital), Inc., 714 So. 2d 539 (Fla. 3rd DCA

1998), pet. rev. den. 728 So. 2d 200 (Fla. 1998) (intentional

m srepresentati on can be shown by reckl essness or carel essness
as to the truth of the matter asserted).

18. The Departnent's al so asserts that, regardl ess of
whet her Petitioner attenpted to obtain the license in question
t hrough material m sstatenment, m srepresentation, or fraud, he
is also ineligible for licensure because he has not net the
wai ting period established in the Departnent's rules for the
crinme to which he pled.

19. Section 626.611(14), Florida Statutes, states, that
t he Departnment shall deny the |license or appointnent of any
agent if it finds the applicant has been found guilty of, or

pl eaded guilty or nolo contendere to a felony or a crine

puni shabl e by inprisonnment of one year or nore under the | aw of
the United States of Anmerica or any state thereof w thout regard
to whet her a judgnment of conviction was entered by the court.

20. The Departnent pronul gated Florida Adm nistrative Code
Rul e 69B-211. 042, which states:

(1) General Policy Regardi ng Conduct Prior
to Licensure. The Departnent is concerned
with the | aw enforcenent record of
applicants for the purpose of ascertaining
fromthose records whet her the person woul d
represent a significant threat to the public
wel fare if |icensed under Chapter 626,

Fl orida Statutes



(3)(a) The Departnent interprets Sections
626.611(14) and 626.621(8), Florida
Statutes, which subsections relate to
crimnal records, as applying to license
application proceedings. The Departnent
interprets those statutes as not limting
consideration of crimnal records to those
crimes of a business-related nature or
commtted in a business context. Mre
specifically, it is the Departnent's
interpretation that these statutes include
crimes conmtted in a non-business setting,
and that such crines are not necessarily
regarded as |less serious in the |icense
application context than are crinmes rel ated
to business or coonmitted in a business

cont ext .

21. Florida Admnistrative Code Rule 69B-211.042(21)(r),

clarifies the felony to which Petitioner pled nolo contendere as

a "Class "A crine." Under the Departnent's rules, a Cass A
crinme carries a waiting period of 15 years fromthe trigger
date. See Fla. Admin. Code R 69B-211.042(8)(a).

22. According to Florida Adm nistrative Code Rul e 69B
211.041(11), the trigger date in this case is the date on which
an applicant was found guilty, or pled guilty, or pled nolo

contendere to a crine. Petitioner pled nolo contendere on

April 7, 2000; therefore, the initial waiting period of 15 years
is applied fromthat date.

23. Petitioner did show at hearing that he was entitled to
mtigation of the waiting period. The nmaximum mtigation is

limted by rule to four years. Based upon the Departnment's



calculation, Petitioner's waiting period for the child abuse
plea, without mtigation, runs until April 7, 2015. The general
mtigation provision does not provide for the nunber of years
that may be mtigated. Based upon Petitioner's explanation of
the basis for the charges brought against him the maxi num
allowable mtigation of four years is recomended. G ven
mtigation of four years, the mninmmdate would be April 7,
2011.

RECOMIVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMVVENDED:

It is recomended that Petitioner's application be denied
with leave to reapply on April 7, 2011

DONE AND ENTERED this 9th day of August, 2005, in

Tal | ahassee, Leon County, Florida.

W&W

STEPHEN F. DEAN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl. us
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Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 9th day of August, 2005.

ENDNOTE

" The Department has al so alleged that Petitioner failed to neet
the waiting period applicable to the crine in question. That

al l egation is discussed infra

COPI ES FURNI SHED,

Ti not hy Myl es
7379 Petrell Drive
Jacksonville, Florida 32222

Dana M Wehle, Esquire

Depart ment of Financial Services
612 Larson Buil di ng

200 East Gaines Street

Tal | ahassee, Florida 32399

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Fi nancial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Pet e Dunbar, General Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11
Tal | ahassee, Florida 32399-0300

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within

15 days fromthe date of this recommended order. Any exceptions to
this recommended order should be filed with the agency that wl
issue the final order in this case.
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